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PART  TWO
CONDITIONS AFFECTING ENTITLEMENT

CHAPTER 1
EMPLOYMENT

SECTION  A
REPORTING REQUIREMENTS

20101. General
Certain retired members, as specified below,

are required to adhere to laws and regulations
pertaining to conflict of interest, Defense-related
employment, and civilian employment by the
Federal Government; and to submit reports, as
applicable.
20102.  DD Form 1357, Statement of Employment

a. Who Must File. Each retired regular
commissioned officer and warrant officer is
required to file a DD Form 1357.

b.    Where to File. The DD Form 1357 is to
be filed with the Military Department responsible
for administering the member’s retired pay.

c. When to File. Members are required to
fileDD Form 1357:

(1) Within 30 days after retirement,
whether employed or not; and

(2) Within 30 days whenever the
information on the previously filed statement is no
longer accurate unless more than 3 years have
passed since the member retired.

d. Source for DD Form 1357 and
Information. Additional copies of the form and
information on advisory opinions are available
from the Military Departments responsible for the
member’s retired pay account.

e. Purpose of the Report.  DD Form 1357 is
reviewed by the Military Department concerned to
ensure compliance with applicable laws and
regulations relating to possible conflict of interest.
The procedures shall include the requirement that
reviewing officials forward an information copy of
the initial DD Form 1357 and subsequent changes
to the Designated Agency Ethics Official (DAEO)
at the last duty station of the retired regular officer.

20103. DD Form 1787, Report of DoD and
Defense-Related Employment

a. Who Must FiIe. A retired military
commissioned officer who meets conditions below
must file the report.

(1) Retired at or above the rank of major
or lieutenant commander; that is, a pay grade of

O-4 or above, and
(2) Served on extended active duty for

10 or more years, and
(3) Had not yet reached the second

anniversary of retirement, and
(4) During any part of any year

beginning with 8 Nov 1985 is employed or
performs services at an annual pay rate of $25,000
or more by or for a defense contractor who was
awarded $10 million or more in defense contracts
during the preceding year.

b. Where to File. Send the DD Form 1787 to
the Military Department of which the retired
officer is a member.

c. When to File.  Submit the form not later
than 90 days after the date on which employment
began. The member shall file an additional
report each time during the 2-year period
beginning on the date of retirement that the
member’s job with the defense contractor
significantly changes or the member begins
employment with another defense contractor
under conditions in paragraph 20103a(4) above.
This additional report shall be filed within 30 days
after the date of the change or the date
employment began.

d. Source for DD Form 1787. The form
may be obtained from the services’ separation
stations and from many defense contractors. Local
reproduction of the form is authorized.

e. Purpose of the Report. The Military
Departments use the DD Form 1787 to record
employment information for submission to the
Congress in accordance with Public Law 91-121,
section 410.

f. Failure to File. Is punishable by a fine
of not more than $10,000 as determined by the
Secretary of Defense.  

20104. Notification of Personnel Action
a. Who Must File. Each agency of the

Federal Government in the legislative, executive, or
judicial branch (including each corporation owned
or controlled by the Federal Government and
non-appropriated fund instrumentalities under the
jurisdiction of the Armed Forces) or in the
municipal government of the Distict of Columbia.
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b. Where to File. The SF 50, Notification of
Personnel Action, or its equivalent must be sent by
an employing agency to the Military Department
responsible for administering retired pay of regular
commissioned officers or warrant officers retired
for length of service, age, or noncombat-incurred
disability.

*c. When to File. Submit the SF 50 or its
equivalent to the Military Department concerned
whenever a retired member is added to the
employing agency’s rolls or whenever a change or
termination of employment occurs.

*d. Purpose of the Notification of Personnel
Action. The Military Departments use the form in
determining the application of the dual
compensation and pay cap laws as they relate to
retired member employment.

e. Explanation of Codes and Data Elements
on the SF 50 (Blocks 5, 6, 24, and 45). Table 2-1-1
identifies codes for the tenure group, most
commonly used codes for nature of action, and an
explanation of abbreviations and data in the
remarks section. Uniformed service pay grades and
basic titles are in appendix 9.

SECTION B
FEDERAL EMPLOYMENT

20111.  Introduction
a. Various laws have been enacted which

restrict the acceptance of Federal civilian
employment by retired commissioned officers and
warrant officers. Generally the basis for these
restrictions are:

(1)    Government economy, and
(2)     Expansion of employment opportu-

nities.
b.        The general provisions of the three major

laws relating to dual compensation restrictions are
in paragraphs 20112-20114.

c. During fiscal years 1983, 1984, and 1985,
there is a dollar deduction from civilian pay equal
to the military retired or retainer pay cost-of-living
increase. The deduction is described in paragraph
20120.

20112.  The Dual Office Act of 1894
a. Section 2 of the Act of 31 July 1894, as

amended, prohibited a person from holding
another office under the Federal Government when
compensation or salary received from one office
equaled or exceeded $2,500 per annum. This
prohibition did not apply to:

(1)   Retired officers when elected or
appointed to public office,

(2)    Enlisted members retired for any
cause, and

(3)      Retired officers who were retired:
(a) For injuries received in battle;

or
(b) For disabilities incurred in

combat with an enemy of the United States; or
(c) For disabilities resulting from

any instrumentality of war in the line of duty
during a period of war as defined in 38 U.S.C. 101
and 301.

b.  Retired military personnel, unless
specifically exempted, who were receiving retired
pay and held an office with compensation attached
within the meaning of the Act. Persons who
rendered full-time service in regular civilian
positions likewise held “an office to which
compensation was attached.” Accordingly, they
were prohibited from holding another office where
either the retired pay or civilian salary was $2,500
or more per annum.

c. If the compensation of the retired officer
was less than $2,500, and member was subject to
the 1894 Act, the officer could have been appointed
to a civilian position, provided the yearly civilian
salary was less than $2,500.

d.        When the retired officer’s pay exceeded
$2500 per annum, the prohibition of the Act of 31
July 1894 could not be overcome by waiving or
relinquishing either the retired pay or salary
attached to the full-time civilian position. An
appointment to a civilian position made under
such circumstances was illegal and had to be
cancelled and the civilian salary refunded in full.

20113. Economy Act of 30 June 1932, as
Amended

a.        This Act did not render inoperative any
portion of the Act of 31 July 1894. It placed a
limitation of $3,000 per annum on the combined
total rates of pay received for, or on account of,
commissioned service and the salary received
when the appointment to the civilian position was
authorized under the Act of 31 July 1894.

b.    The limitation on the combined total
rates of pay from both sources was increased to
$10,000 effective 4 Aug 1955.

(1) If the civilian salary equaled or
exceeded the  $10,000 limitation, payment of retired
pay was suspended.

(2) If civilian salary was less than the
$10,000 limitation but when combined with full
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retired pay exceeded the limitation, retired pay
was reduced to keep combined income within the
$10,000 limitation.

(3) If maximum per annum
compensation payable under the civilian
appointment when combined with annual retired
pay totaled less than $10,000, neither civilian
compensation nor retired pay was subject to
reduction.

c.        While warrant officers, including retired
temporary warrant officers not retired for injuries
or incapacitation incurred in the line of duty, held
an “office” within the meaning of the Act of 31 July
1894, they were not considered commissioned
officer for dual compensation purposes under this
Act.

d.    Enlisted members who received pay for or
on account of commission service were subject to
the 1932 Act unless retired for wounds received in
battle, disability incurred in combat with an enemy
of the United States or as a result of an
instrumentality of war. Enlisted members
advanced on the retired list to commissioned
officer rank retained the office of an enlisted
member within the meaning of the 1894 Act.

e.    Members entitled to retired pay as officers
or former officers in the Reserve components of the
armed forces were exempt from the dual
compensation restrictions of the Economy Act of
1932, as amended, if retired under authority of,
and entitled to, retired pay under laws relating to
Reserve components of the Armed Forces.

20114. Dual Compensation Act of 1964
a. This Act repealed all previous dual

compensation statutes and combined all dual
compensation restrictions into one act. Before 1 Dec
1964, restriction on government employment was
governed by the Dual Office Act of 1894, or the
Economy Act of 1932, as amended.

b. The Act provides that a retired
commissioned or warrant officer of any regular
component may receive full salary of any Federal
civilian office held but during the period for which
for which salary is received, retired pay is reduced
to an annual rate equal to the first $2,000 plus one
half of the remainder.

(1) The $2,0000 base amount effective
1 Dec 1964, is increased by later cost-of-living
increases as shown in table 2-1-4.

(2) The term “civilian office” means a
civilian office or position in the government of the
United States, including each corporation owned or
controlled by the government and including

non-appropriated fund instrumentalities under the
jurisdiction of the armed forces.

c. Reduction in retired pay does not apply
if retired pay is:

(1) Based on a disability resulting from
injury or disease received in the line of duty as a
direct result of armed conflict, or

(2) Caused by an instrumentality of
war and incurred in the line of duty during a
period of war.

20115. General Provisions
a. Retired pay may be subject to reduction

under dual compensation laws for members
employed by the Federal Government.

(1) Table 2-1-2 identifies categories of
members (regular or non-regular) and specifies the
statute governing pay reduction.

(2) Civilian positions exempt from
reduction are in table 2-1-3. Exceptions to
restrictions on retired pay for other positions may
be made when warranted on the basis of special
emergency government employment needs which
cannot otherwise be met. These exceptions maybe
provided by the:

(a) President of the Senate, with
respect to positions in the Senate.

(b) Speaker of the House, with
respect to positions in the House of
Representatives.

(c) Architect of the Capitol, with
respect to positions in the Office of the Architect of
the Capitol.

(d) Office of Personnel Manage-
ment, subject to supervision and control of the
President, with respect to all other positions.

(e) Administrator of National
Aeronautic and Space Administration (NASA)
with respect to not more than 30 NASA employees
appointed to scientific, engineering, or
administrative positions under 42 U.S.C.
2473(c)(2)(A).

(f) The Governor of the United
States Soldiers’ and Airmens’ Home, with respect
to physicians’ positions in the home.

(g) The Board of Regents of the
Uniformed Services University of Health Sciences,
with respect to physicians’ positions.

(h) The Director of the Office of
Personnel Management, at the request of the head
of an Executive Agency, may waive the dual
compensation restrictions on a case-by-case basis
with respect to employees in positions for which
there is exceptional difficulty in recruiting or
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retaining a qualified employee; or may grant
authority to the head of such Agency to waive the
dual compensation restrictions for an employee
serving on a temporary basis, but only if, and for so
long as, the authority is necessary due to an
emergency involving a direct threat to life or
property or other unusual circumstances. This
became effective 14 Feb 1991.

(i) The Director of the Adminis-
trative Office of the United States Courts shall, with
respect to an employee in the Judicial Branch, have
the same waiver authority as would be available to
the Director of the Office of Personnel
Management, or a duly authorized agency head,
under subsection (h) with respect to any employee
of an Executive Agency. Authority under this
subsection may not be exercised with respect to a
justice or judge of the United States, as defined in
Title 28, United States Code, Section 451.
Authority may be exercised with respect to an
employee of an agency in the Legislative Branch,
by the head of such agency; with respect to an
employee of the House of Representatives, by the
Speaker of the House of Representatives; and with
respect to an employee of the Senate, by the
Committee of Rules and Administration of the
Senate. This became effective 5 Dec 1991.

b. Reduction in retired pay is not required
when retirement is based on a disability:

(1) Resulting from injury or disease
received in line of duty as a direct result of armed
conflict; or

(2) Caused by an instrumentality of war
and incurred in line of duty during a period of war
(as defined in Title 38, U.S.C., sections 101 and
301).

c. If doubt exists as to whether or not the
member’s disability qualifies him or her for
exemption under the dual compensation statute, a
special determination must be requested from the
service legal staff.

d.     Reduction in retired pay is not required
when a member is employed by an agency
supported by a grant from the United States if the
position was created by the state and the salary is
paid out of funds which have been receipted for by
the state and have become state funds. However,
employment in a cooperative position between
state and federal governments, where an employee
is entitled to benefits of Federal Employee’s Group
Life Insurance and civil service retirement
deductions are made from pay, is not exempt from
the dual compensation restrictions.

e. Retired members who are employed by
schools participating in the Junior Reserve Officer’s

Training Corps Program are entitled to receive
their full retired pay without reduction. They also
receive an additional amount of not more than the
difference between their retired pay and the active
duty pay and allowances which they would receive
if ordered to active duty. One-half of that
additional amount is paid to the institution
concerned by the Secretary of the military
department concerned, from funds appropriated
for that purpose.

f. Indebtedness resulting from erroneous
payment of retired pay due to dual compensation
is collectible when discovered after 6 years from
the last period of employment ONLY if the United
States General Accounting Office is notified within
the 6-year period. Otherwise, the overpayment is
barred from recovery. Automatic collection is
possible and required within 6 years immediately
after the last period of Federal employment.

20116. Time Limit for Accepting Employment
The Dual Compensation Act of 1964 prohibits

the employment of any retired member of the
armed forces in the Department of Defense
(including a nonappropriated fund instrumentality
under the jurisdiction of the armed forces) within
180 days immediately after retirement, except:

a. When the appointment is authorized by
the Secretary of a military department or designee,
and if appropriate, approved by the Office of
Personnel Management;

b.    The minimum rate of basic compensation
for the office has been increased by Presidential
authority in order to recruit or retain well qualified
individuals; or

c. A state of national emergency exists.

20117. Restrictions for Members Retired
Before 1 Dec 1964

a. The criteria in paragraphs 20114 and
20115 automatically apply to:

(1) Members retired before 1 Dec 1964,
who were employed on 30 Nov 1964, if they
elected before 1 Mar 1965 to become subject to the
restrictions of the 1964 Act.

(2) Members retired before 1 Dec 1964,
who were not employed on 30 Nov 1964, and later
became employed by the Federal Government.

(3) Members retired before 1 Dec 1964,
who were employed on 30 Nov 1964, and later had
a break in Federal employment of 30 days or more
regardless of any election made to remain subject
to statutes in effect before 1  Dec 1964.
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b.      For members who were employed on 30
Nov 1964, and did not elect to become subject to
the 1964 Act, the dual compensation statutes in
effect on 30 Nov 1964 governing retired pay
reduction remain applicable:

(1) Under the Economy Act of 1932,
combined retired pay and civilian Federal salary
may not exceed $10,000 in one calendar year.
(Before 4 Aug 1955, the limitation was $3,000 per
calendar year.)

(2) Consider only the total amount of
salary earned during a calendar year toward the
$10,000 limitation, even though the daily or
monthly rate when calculated on an annual basis
would exceed $10,000 per year.

(3) Refund of amounts withheld from the
member’s retired pay or collection from the
member may be required to adjust the account.

20118. Experts and Consultants
a. The term "expert" means a member with a

proficiency in a particular skill who is employed by
the Federal government to perform specific service
in return for a fixed fee or a specific daily rate of
pay only on those days when such service is
performed.

b.    The term “consultant” means a person with
a special knowledge who maybe employed by the
Federal government to give professional advice in
return for a fixed fee or a specific daily rate of pay
only on those days when such advice is given.

c. The head of any department, when
authorized by law, may procure the temporary
(not longer than 1 year) or intermittent services of
experts or consultants.

d.        Experts and consultants are permitted to
renew appointments from year to year. A different
appointment is one in which the duties and
responsibilities are recognizably different from
those of the previous assignment and cannot be
considered a continuation, outgrowth, or extension
of the assignment.

e. Method of computing retired pay
overpayment due to employment is in paragraph
20123.

20119. Civil Service Reform Act of 1978
a. The previsions of the Civil Service Reform

Act of 1978 apply to any officer or enlisted member
of a Regular or Reserve component who retired
after 11 Jan 1979, and becomes employed in a
Federal civilian position. The restrictions imposed
on regular officers and warrant officers under the

Dual Compensation Act of 1964 remain in effect for
such members.

b. The provisions of this Act do not apply
to:

(1) Regular officers retired on or before
11 Jan 1979, and eligible to receive retired pay,
whether employed before or after 11 Jan 1979.
Members are subject only to the 1964 Act.

(2) Reserve officers and Reserve
enlisted members, otherwise eligible to receive
retired pay but for the fact they are not age 60, and
employed by the Federal Government in any
position on 13 Oct 1978, so long as the individual
continues to hold any such position without a
break in service of more than 3 days.

(3) Retired Reserve officers and retired
Regular or Reserve enlisted members eligible to
receive retired pay on or before 11 Jan 1979,
whether employed by the Federal Government
before or after 11 Jan 1979.

(4) Members whose retired pay is
computed in whole or in part based on a disability
resulting from injury or disease received in the line
of duty as a direct result of armed conflict, or
caused by an instrumentality of war and incurred
in line of duty during a period of war.

c. The full pay of the civilian position is
retained. The amount of civilian pay used in this
determination includes, for members employed by
the Legislative Branch, temporary pay increases,
even though they may be intended as bonuses. If
the amount of pay for the civilian position
combined with retired pay exceeds the rate of pay
currently paid for positions classified at Level V of
the Executive Schedule, a reduction is required in
retired pay. See table 2-1-10 for Executive
Schedule Level V rates and dates.

(1) The amount of each reduction may
not result in retired pay, when combined with
civilian pay, being at a rate less than the current
rate paid for Level V of the Executive Schedule.

(2) The amount of retired pay used in
this reduction excludes the amount of retired pay
waived in order to receive disability compensation
from the Department of Veterans Affairs.

(3) For retired Regular officers, the
amount of retired pay used in this reduction is the
amount remaining after the reduction in paragraph
(2) above, if applicable, and further reduced by the
amount of the reduction required under the Act of
1964.

(4) The cost of participation in a
survivor benefits program or a veterans insurance
program is not considered in computing the
required reduction, unless the remainder is
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inadequate to cover that cost.
d.         When combined civilian pay and retired

pay exceeds Level V, the amount of the reduction
to retired pay will be deposited to the general fund
of the Treasury of the United States.

e. The reduction does not apply if the
member is employed on a temporary (full or
part-time) basis, for the first 30-day period for
which the member receives pay.

f. A limited 5-year waiver authority has been
designated to the Office of Personnel Management
to meet special or emergency employment needs of
the government with regard to civilian medical
officer positions. However, if there is a break in
service of 3 or more days, the waiver is terminated.

g. The limitation on the amount received
applies to any one pay period rather than for any
given calendar year or fiscal year. The amount of
the retired pay reduction is not refundable even
though the retiree’s combined retired pay and
civilian salary for the entire year may be less than
the annual pay for Level V of the Executive
Schedule.

h. Leave Without Pay (LWOP) during a
period of pay cap reduction is treated the same as
during a period of dual compensation reduction.

20120. Deductions From Civilian Pay for
Increases in Military Retired or Retainer Pay

Under Public Law 97-253, 8 Sep 1982, each
Federal agency deducted from the civilian pay of
a member or former member of a uniformed
service, an amount equal to the cost-of-living
increase in military retired or retainer pay under 10
U.S.C. 1401a(b) in April 1983. Public Law 98-270,
18 Apr 1984, repealed this provision before any
further reductions could be made as set out in
Public Law 97-253. The deduction in civilian pay
did not apply if a member’s retirement was based
on war or combat-incurred injury or disability. The
annual amount of the increase was computed as
the difference between the adjusted gross before
and after the cost-of-living increase. The adjusted
gross equals gross less VA compensation less
SBP/RCSBP/RSFPP less dual compensation less
pay cap.

SECTION C
PAY ADJUSTMENTS

20121. Effective Date for Reduction
a. Permanent (Full-Time or Part-Time)

Appointments
(1) Reduction in retired pay is required

effective with the first day of employment with pay
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when employed in a permanent full-time
appointment.

(a) A member of a uniformed
service while in a terminal leave status pending
retirement may accept a civilian office or position
in the Government of the United States, its
territories or possessions, or the government of the
District of Columbia. The pay of that office or
position may be received in addition to pay and
allowances from the uniformed service for the
unexpired portion of the terminal leave (5 U.S.C.
5534a, Public Law 90-93, 11 Sep 1967, 56 Comp
Gen 855).

(b)  Reduction in retired pay for
employment which begins before retirement is
effective with the first day of entitlement to retired
pay.

(c)  Employment before retirement
is subject to the time limit contained in paragraph
20116, prohibiting employment with the
Department of Defense immediately after
retirement.

(2)     Reduction is required effective the
31st calendar day when employed in a part-time
appointment regardless of hours worked per day,
but only for the days for which the employee
actually receives pay.

(3) When a member is in a
leave-without pay status for an entire day which is
normally a working day, no reduction in retired
pay is required for that day.

b.     Temporary (Full-Time or Part-Time),
Intermittent and When Actually Employed
(WAE) Appointments

(1) Reduction of retired pay is not
required for the first 30-day period for which
salary is received. The 30-day exclusion does not
apply to more than one appointment aggregating
more than 30 days within the same fiscal year nor
to a reappointment to the same position in the
succeeding fiscal year. Reduction is required
effective the 31st calendar day for a full-time
temporary appointment, and effective with the 31st
actual day worked for a temporary part-time or
intermittent appointment.

(2) Temporary full-time is regular
employment with a limited duration. The 30 days
are calculated by the full-calendar period
employed including Saturdays and Sundays.

(3) Temporary appointments may be
renewed yearly as long as an employer has the
authority to renew them. If a member is serving
under more than one appointment, the first period
for which the member is paid in an aggregate of 30



Volume 7B DoD Financial Management Regulation

days in the fiscal year from all positions in which
employed is exempt from reduction.

(4) A second appointment conversion
which meets the following conditions is not a new
appointment, but rather an extension in the original
appointment; therefore, a new 30-day exemption
is not allowed:

(a) There is no change in the
appropriation to be charged with the salary and
traveling expenses; and

(b) No change in the department or
agency under which the service is to be performed;
and

(c) No change in the position.
(5) In determining the aggregate of 30

days in a fiscal year (FY) for members employed
under two or more appointments, the period 1 July
through 30 Sep 1976 is treated as part of the Fy 77
which began 1 Oct 1976. FY 77 is treated as a 15-
month period for this purpose.

c . Temporary Appointment Pending Estab-
lishment of Register (TAPER). Reduction in
retired pay is required effective with the first day
of employment with pay.

20122. Effective Date for Termination of
Reduction in Retired Pay

Full retired pay entitlement is restored effective
the day after the last day for which civilian salary
is received. Lump-sum payments of accrued leave
have no effect on payment of retired pay.

20123. Computation of Reduced Retired Pay
Under the 1964 Act

a. See tables 2-1-5 and 2-1-6 for formulas and
example for computing reduced retired pay and
reduced taxable pay under the 1964 Act.

b.  When a member is employed on an
intermittent WAE basis, divide the monthly
reduced retired pay entitlement by 30 days to
determine the daily rate of entitlements on the
days worked for which salary is paid.

(1) Partial-day payments are not
prorated.

(2) Reduction of retired pay is required
for each day civilian salary is received regardless of
the number of hours for which salary is paid.

c. If the member’s gross retired pay or gross
retired pay as reduced by the Department of
Veterans Affairs (VA) waiver amount is equal to or
less than the dual compensation exempt portion,
there is no reduction.

d.      The amount of reduction in retired pay,
regardless of the type of appointment may not
exceed the gross amount of civilian salary received.
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20124. Computation of Reduced Retired Pay
Entitlement Under the Economy Act of 1932

a. If the retired member’s civilian salary is
equal to or exceeds the $10,000 limitation of the
1932 Act, no entitlement to retired pay exists. If
member’s civilian salary is less than $10,000
annually, retired pay is reduced to an annual rate
sufficient to keep combined incomes within the
$10,000 limitation.

(1) When a member receives VA
compensation, deduct the VA compensation
amount before determining the annual rate of
retired pay payable, then determine whether the
dual compensation provisions will further reduce
retired pay.

(2) This is an example of the method for
computing reduced retired pay when a member is
employed under an unlimited appointment on a
per annum civilian salary:

$640.90 Basic retired pay entitlement
-350.00 Less VA compensation
290.90 Monthly gross retired pay

available
x 12

$3,490.80 Annual retired pay payable

$10,000.00 Limited combined income
-7560.40 Less civilian salary
2,439.60 Annual retired pay allowable

$203.30 Monthly retired pay allowable
/12

b.  A retired member could not have
accepted appointments limiting the total number of
days employed so that a combined civilian salary
and retired pay may not exceed the $10,000
limitation.

(1) Limited appointments must state on
the face of the appointment (Notification of
Personnel Action) a specific number of days or
hours for which consultative services are to be
performed and the daily rate or hourly rate to be
paid.

(2) Compute the anticipated annual
civilian income using the information shown on
the Notification of Personnel Action. If the
combined retired pay and civilian income exceed
the $10,000 limitation, retired pay must be adjusted
accordingly.

c. Conversion to the 1964 Dual
Compensation Act. The method of applying the
$10,000 limitation under the 1932 Act for members
who were subject to the provisions of the 1964 Act
beginning 1 Dec 1964, was an eleven-twelfths
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computation of $10,000, or the combined rate of
$9,166.66

20125. Effect on Pay - Dual Compensation
Reduction and Department of Veterans Affairs
(VA) Waiver

a. Retired pay is adjusted retroactively, first,
to effect a waiver because of VA compensation,
and then, further reduced under the dual
compensation formula when these conditions exist:

(1) A regular commissioned officer or
warrant officer accepts Federal civilian
employment, and

(2) Immediately or concurrent with
retirement, the member executes a waiver of
retired pay in order to receive disability
compensation from the VA, and

(3) The award, though administratively
delayed, is granted by the VA retroactive to the
date waiver.

b.       Retired pay is not adjusted retroactively
for members who have a waiver of retired pay in
effect in favor of VA compensation and who later
accept employment with the Federal government.
Reduction as provided in a above is effective with
the first day of employment.

c. Retired pay is adjusted retroactively for
members employed by the Federal Government
who:

(1) Have a waiver of retired pay in effect
in favor of VA compensation, and

(2) Receive a retroactive VA increase
after the effective date of employment.

d.    DD Form 2279, Request for Retroactive
Waiver of Military Retired Pay, is completed by the
member, authorizing the VA to pay the member
any additional compensation due. This form also
authorizes the VA to deduct the overpayment of
retired pay from the compensation and refund it to
the DFAS Center or the finance centers that  service
the Coast Guard, National Oceanic and
Atmospheric Administration (NOAA), and the
Public Health Service (PHS).

SECTION D
CONFLICT OF INTEREST

20131. General
a. Conflict of interest statutes are intended to

safeguard the integrity of public administration
and prevent government officials from using their
positions and influence for personal gain.

b.     The conflict of interest statutes applicable
in general to those whose government service has

ended accomplish these purposes by:  imposing
limitation in some cases upon the employment of
former DoD procurement personnel by defense
contractors; requiring that employment of such
personnel by defense contractors in other instances
be reported; restricting the activities of former DoD
officers and employees in representing or assisting
their employers in claims-related matters or
becoming personally involved in the process of
“selling” to the government.

c. A comprehensive digest of laws,
including conflict of interest laws applicable to
retired military personnel, is set forth in DoD
Directive 5500.7, Enclosure 3.

d. Although violation of conflict of interest
laws may result in the imposition of criminal
penalties (including fines and imprisonment) or
administrative fines and sanctions, entitlement to
military retired pay is directly affected only when
a retired Regular officer is:

(1) administratively determined to have
violated a “selling” prohibition of 37 U.S.C. 801(b);
or

(2) convicted of violating 18 U.S.C.
281 (a); or

(3) when any member is convicted of
violating the Hiss Act (5 U.S.C. 8311-8322).

e. Fines levied for convictions under other
statutes may result in debts to the United States
that may be collected in accordance with part 6,
chapter 2; they do not, however, affect a convicted
member’s entitlement to receive retired pay.

20132. Selling
a. “Selling,” as an activity under the conflict

of interest laws, is prohibited by two separate
statutes:

(1) Under 18 U.S.C. 281(a), a retired
Regular officer may not, during the 2-year period
following retirement, represent any person in the
sale of anything to the department in which the
officer holds retired status. This statute has been
interpreted by the Department of Justice as
prohibiting a retired Regular officer from
representing any party other than himself in
connection with a contract for the sale of services or
for the sale of supplies. Since an officer is
disqualified from holding a position of honor, trust,
or profit under the United States as a result of
conviction, entitlement to retired pay ceases.

(2) Under 37 U.S.C. 801(b),
payment of appropriated funds may not be made
to a retired Regular officer who becomes involved
during the 3-year period following retirement,
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either on the retiree’s own behalf or for others, in
“selling” supplies or war materials to an agency of
DoD, the Coast Guard, NOAA or the PHS.

b.      For purposes of 37 U.S.C. 801(b), “selling”
means:

(1) Signing a bid, proposal, or contract;
(2) Negotiating a contract;
(3) Contacting an officer or employee of

the DoD, Coast Guard, NOAA, or PHS to obtain or
negotiate contracts; to negotiate or discuss changes
in specifications, price, cost allowances, or other
terms of contract; or to settle disputes concerning
performance of a contract; or

(4) Any other liaison activity with a view
toward the ultimate consummation of a sale
although the actual contract subsequently is
negotiated by another person.

c. The restrictions of 37 U.S.C. 801(b) against
selling were designed to prevent favoritism and
preferential treatment in contracting for the
acquisition of supplies and materials by
prohibiting retired Regular officers from engaging
in sales and sales-related activities with the
Uniformed Services

d.    The prohibitions against selling have been
broadly interpreted to include virtually all
activities involved in the selling process and to
apply in any case reasonably within the scope of
the statutes where the conduct at which they were
directed could arise.

e. The following activities are examples of
conduct by retired Regular officers that might be
interpreted as selling:

(1) Contacting military installations or
consulting with DoD officials to obtain information
on current or projected military needs and
suggesting new lines of potential product
development to member’s employer.

(2) Attending precontract negotiations or
preproposal conferences with other members of the
employer’s firm.

(3) Making contacts to promote goodwill
that directly or indirectly may result in sales to
Uniformed Services agencies or their nonappro-
priated fund instrumentalities.

(4) Giving demonstrations and
explaining products with a view toward an
eventual sale on behalf of an employer.

(5) Making contacts at social functions
sponsored by the employer with Uniformed
Services personnel who are in positions to
influence procurement.

(6) Making calls at installations to
render technical assistance, update catalog
materials, or provide information on companies
represented.

(7) Contacting procurement and
budget personnel on behalf of the employer to
discuss general trends in the military environment.

(8) Conducting promotional seminars
on supplies or products already sold by the
employer to the Department of Defense.

f. Whether the retired officer acted in good
faith, was ignorant of the law, or will experience
financial hardship, has no effect upon the
requirement to withhold retired pay for the period
of statutory violation.

20133. Statement of Employment
a. One of the primary methods of detecting

prohibited selling activities is through the
requirement for submission of DD Form 1357.

b. DD Form 1357 is submitted in
accordance with paragraph 20102 and is reviewed
to ensure compliance with applicable statutes and
regulations relating to standards of conduct.
Procedures for submission and review of DD Form
1357 are established by the service departments for
their own retired members.

c. See table 2-1-7 for synopsis of
Comptroller General decisions as they relate to
conflict of interest statutes.

20134. Withholding Retired Pay
Retired pay may be withheld when the

employment, as stated on the DD Form 1357, falls
under the category of activities prohibited under
conflict of interest laws.

SECTION E
FOREIGN GOVERNMENT

EMPLOYMENT

20141. Background
a. Employment of retired members by a

foreign government is restricted. The primary
restriction is in article 1, section 9, clause 8 of the
Constitution of the United States, which reads: “No
Title of Nobility shall be granted by the United
States: And no person holding any Office of Profit
or Trust under them, shall, without the Consent of
Congress, accept any present, emolument, office, or
title, of any kind whatever, from any King, Prince,
or foreign state.” The Comptroller General inter-
preted this to prohibit employment of all retired
personnel, including members of the Fleet Reserve
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or Fleet Marine Corps Reserve, by a foreign
government unless congressional consent is
granted.

b. The conditions for accepting foreign
employment were modified by Public Law 95-105,
section 509(a)(1) and (2). The Congress granted
consent for retired members to accept employment
or compensation from foreign governments if the
members obtain the approval of the Service
Secretary of a Military Department (or appropriate
Secretary for the Coast Guard, NOAA, or PHS) and
the Secretary of State before accepting.

(1) The approval by the Secretary of a
Military Department (or appropriate Secretary for
the Coast Guard, NOAA, or PHS) and Secretary of
State for a member to accept foreign employment
is only effective prospectively from the date the
approval is granted and may not be made
retroactively to authorize foreign employment and
compensation received before approval is granted.

(2) The compensation received from the
foreign government without approval is
considered received by the retired member for the
United States. A debt in favor of the government
is created which is to be collected by withholding
from retired pay. The debt is an amount equal to
the compensation received from the foreign
government. When the compensation earned
during the period of unauthorized employment
exceeds the amount of retired pay accrued during
the same period, only the retired pay amount may
be collected.

20142. Legislative History
a. The history of the constitutional provisions

under consideration indicates that the evil
intended to be avoided is the exercise of undue
influence by a foreign government upon retired
members of the United States.

b.  In determining the existence of an
employer-employee relationship between a retired
member and a foreign government or
instrumentality thereof, the common law rules of
agency are applied to determine whether such
instrumentality has the right to control and direct
an employee in performance of his or her work and
the manner in which the work is done.

c. There are at least five criteria that may be
considered in determining whether the
relationship of employer and employee exists.
These are:

(1) The selection and engagement of the
employee;

(2) The payments of wages;

(3) The power to discharge;
(4) The power to control the employee’s

conduct; and
(5) The relationship of the work to the

employer’s business, whether the work is a part of
the regular business of the employer.

d.        The decisive test in determining whether
the relationship of employer and employee exists
is whether the employer has the right to control
and direct the employee in the performance of his
or her work and in the manner in which the work
is to be done. Additionally, the Comptroller
General has ruled that a corporation incorporated
in the United States which maintains a separate
identity and appears to be a separate legal entity
from its dominant shareholder does not necessarily
become an instrumentality of a foreign government
when its principal shareholder is a foreign
corporation substantially owned by a foreign
government.

20143. Types of Employment
a. Employment by educational or

commercial institutions owned, operated, or
controlled by a foreign government is included
within the scope of this restriction.

b.            Employment with a foreign government
which requires acquisition of foreign citizenship
results in forfeiture of entitlement to retired pay.
See part two, chapter 2, Foreign Citizenship, for
additional information.

c. Employment by international agencies
such as the United Nations is not prohibited.

20144. Adjustment to Retired Pay
a. Withhold retired pay in an amount equal

to the amount of compensation received from the
foreign government. Compensation includes
salary, free transportation, household goods
shipments at employer’s expense, housing
allowances, and gifts. To determine the amount to
be withheld from a member on account of the
nonmilitary elements of compensation, the value
should be set fairly, considering the actual value or
estimates of the compensation received. A gift of
more than minimal value is deemed to have been
accepted on behalf of the United States. It is
deposited by the donee for use and disposal as
property of the United States.

b. Amounts of retired pay withheld from
members of the uniformed services who accept
foreign employment without congressional consent
as required by the United States Constitution
should be treated as though the member has no
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entitlement to them and should not be “held in
trust” for them pending possible future
congressional consent to their receipt.

*SECTION F
FEDERAL JUDGES

*20151. General
a. Title 10 U.S.C. Judges. A person who has

completed a term of service as a judge of the U.S.
Court of Military Appeals may be eligible for a
retirement annuity upon separation from civilian
service in the Federal Government. Retirement
annuities and survivor annuities for judges retired
from the U.S. Court of Military Appeals are paid
out of the DoD Military Retirement Fund.

b.  Title 28 U.S.C. Judges. Any justice or
judge of the United States appointed to hold office
during good behavior may retire after meeting age
and service requirements.

*20152. Limitations
a. Title 10 U.S.C. Judges. A person who is

receiving a retirement annuity by reason of service
as a judge of the U.S. Court of Military Appeals
and who is appointed to a position in the Federal
Government is entitled to the higher of the
retirement annuity as a judge or the pay for the
Federal Government position.

b.      Title 28 U.S.C. Judges. A member who
becomes a judge may not receive military retired
pay while performing regular judicial active
service as a judge. When the member later retires
from judicial active service or enters senior status

as a judge, military retired pay shall be resumed or
commenced without reduction.

*SECTION G
SERVICE IN MILITARY FORCE OF
NEWLY DEMOCRATIC NATIONS

*20161. Background
a. Congress has consented to a retired

member of the Uniformed Services accepting
employment by, or holding an office or position in,
the military forces of a newly democratic nation
and accepting compensation associated with such
employment, office, or position.

b.  The Secretary concerned and the
Secretary of State shall jointly determine whether
a nation is a newly democratic nation.

*20162. Approval Required
The consent provided for a member of the

Uniformed Services to accept employment or hold
an office or position shall apply to a retired
member only if the Secretary concerned and the
Secretary of State jointly approve the employment
or the holding of such office or position.

*20163. Continued Entitlement to Retired Pay
and Benefits. The eligibility of retired members to
receive retired or retainer pay and other benefits
arising from the member’s status as a retired
member of the Uniformed Services may not be
terminated by reason of employment or holding of
an office or position consented to in subparagraph
20162. The eligibility of such retired member’s
dependents to benefits may also not be terminated.
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Notes:
1.    The 4.4 percent cost-of-living index increase in
retired pay authorized by Public Law 89-132,
approval 21 Aug 1965 (79 Stat 545-548), increased
the $2,000 amount to $2,088 a year ($174 a month)
effective 1 Sep 1965 for members entitled to retired
pay computed on basic (A/D) pay rates authorized
by laws in effect before 1 Sep 1965. Members who
are entitled to retired pay based on A/D rates
authorized by Public Law 89-132 are restricted to
the $2,000 amount plus one-half of the balance of
their retired pay. See 45 Comp Gen 164.
2.    In 46 Comp Gen 549 and 46 Comp Gen 575, it
was held that the amount exempt from reduction
for all members irrespective of the date of
retirement would be $2,074 effective 1 Dec 1966.
3.     Because of an error in the Consumer Price Index
for April 1974, the July 1974 cost-of-living increase
was corrected from 6.4 percent to 6.3 percent. The
dual compensation exemption amount was
originally computed as $270.87 monthly and
$3,250.41 yearly. No action is required to adjust
the accounts that were reduced by the erroneous
exempt amount for the period 1 Jul 1974 through
31 Dec 1974.
4.    Under 5 U.S.C. 5532(b) and Section 301, Public
Law 97-253, members who:

a.    As of 1 Mar 1983 are under age 62,
are entitled to retired pay on such date, and are
holding

a federal civilian position on 1 Apr 1983, are
entitled to the exempt amount adjusted by 3.3
percent plus one-half the remainder of retired pay,
if any; or

b.       As of 1 Mar 1983 are age 62  or more,
or military disability retirees who are entitled to
retired pay and are holding a federal civilian
position on 1 Apr 1983, are entitled to the exempt
amount adjusted by 3.9 percent plus one-half the
remainder of retired pay, if any.

C.       As of 1 Dec 1984  are under age 62,
are entitled to retired pay on such date and are
holding a federal civilian position on 1 Dec 1984,
are entitled to the exempt amount adjusted 3.5
percent to $6,972.38 plus one-half the remainder of
retired pay, if any; or

d.     As of 1 Dec1984 are age 62 or more,
or military disability retirees who are entitled to
retired pay and are holding a federal civilian
position on 1 Dec 1984, are entitled to the exempt
amount adjusted by 3.5 percent to $7,012.87 plus
one-half the remainder of retired pay, if any.
5. Applies to officers of the Regular component
who first became a member of a uniformed service
before 1 Aug 1986.
6. Applies to officers of the Regular component
who first became a member of a uniformed service
on or after 1 Aug 1986.
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NOTES:
1.  Legend:   Gross pay          1,939.33

Disability Pay           775.73
SBP                                              171.43
VA Comp           139.00
VA Comp           790.00

2.  If member does not have VA Comp, proceed to Column D.
3.  Use the effective date table 2-1-4, column A, to determine
applicable yearly rate for computation.
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